which the Constitution can be changed without the unanimous consent of the states, and in the ratification debates the supporters of the Constitution frequently mentioned the relative ease of amendment in urging the superiority of the new Constitution to the Articles of Confederation. 2 Latter-day successors to the Founders have also been enthusiastic about the Article V process: members of the most recent Congress proposed sixty-nine amendments, addressing more than sixteen subjects. 3 It is certainly natural to think, as all these efforts suggest, that Article V sets out the principal way of changing the Constitution. The Supreme Court undoubtedly thought it was uttering a truism when it said: "Nothing new can be put into the Constitution except through the amendatory process. Nothing old can be taken out without the same process." ' 4 But in fact, through most of our history, the amendment process has not been an important means of constitutional change. The Constitution, in practice, changes in many ways -but not because a supermajority makes a discrete, self-conscious decision to amend its text. On the contrary, the forces that bring about constitu- Article V of the Constitution provides:
The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as part of this Constitution, when ratified by the Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate. George Washington, in his Farewell Address, listed the fact that the Constitution "contain[s] within itself a provision for its own amendment" as one of the principal reasons that the Constitution "has a just claim to your confidence and your support." George Washington, Farewell Address (Sept.
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tional change work their will almost irrespective of whether and how the text of the Constitution is changed.
Many people have observed that our system has other ways of changing besides formal amendments: court decisions, important legislation, or the gradual accretion of power, as in the Presidency during the twentieth century. But these are not just other ways in which the Constitution changes. It is only a slight exaggeration to say that these are the only means of change we have.
To be precise: a case can be made that, subject to only a few qualifications, our system would look the same today if Article V of the Constitution had never been adopted and the Constitution contained no provision for formal amendment. Of course this claim involves a degree of counterfactual speculation and cannot be proved with certainty: if the Constitution really contained no provision for formal amendment, much else about the way constitutional law has developed might be different.5 And there are some qualifications and arguable exceptions to this proposition. But even taking into account all the qualifications and exceptions, there is a clear pattern: constitutional amendments have not been an important means of changing the constitutional order.
I will try to prove this thesis by establishing four propositions. First -a relatively familiar point -sometimes matters addressed by the Constitution change even though the text of the Constitution is unchanged. Second, and more dramatically, some constitutional changes occur even though amendments that would have brought about those very changes are explicitly rejected. Third, when amendments are adopted, they often do no more than ratify changes that have already taken place in society without the help of an amendment. The changes produce the amendment, rather than the other way around. Fourth, when amendments are adopted even though society has not changed, the amendments are systematically evaded. They end up having little effect until society catches up with the ambitions of the amendment.
This argument presupposes that there is a difference between what might be called the small-"c" constitution -the fundamental political institutions of a society, or the constitution in practice -and the document itself. This distinction (about which I say more below) is imprecise, but it is both coherent and useful. 6 When people try to 
tions, and understandings that bind a mature society together, and that make orderly change possible without formal amendments, are less well developed. But once a constitutional system has survived for, say, a generation or two, formal constitutional amendments of the kind Article V envisions become incidental to the main processes of constitutional change. 8 The second qualification is that constitutional amendments do serve certain ancillary functions. For example, several constitutional amendments have played the familiar role of establishing "rules of the road" -settling matters that are not themselves controversial but that must be settled clearly, one way or another. The Twenty-fifth Amendment, which spells out what to do if a President is disabled, is an example. This is not a trivial function, but it is far from central to the process of constitutional change, and it probably does not require a formal amendment procedure. If a formal amendment process were unavailable, it seems likely that our system would develop some other way of settling these issues, at least in most cases.
Constitutional amendments also serve the distinct function of suppressing outliers. When the nation has reached a nearly universal consensus on a subject, the formal amendment process is a way of bringing the stragglers into line. It turns all-but-unanimity into unanimity. The Twenty-fourth Amendment, which bans poll taxes in federal elections, is an example: by the time it was adopted, only five states had poll taxes. 9 In this way, constitutional amendments do cause changes, but changes around the edges, as it were, rather than at the core.
This relatively minor function, too, may be even less significant than it appears. In each of these instances, the outliers might not have held out much longer against the nearly unanimous opposing consensus even if there had been no constitutional amendment. And again it seems reasonable to conjecture that, if there were no formal amendment process at all, the courts would allow Congress greater power to act in areas in which the national consensus was strong. As I discuss below, on at least two occasions -during the New Deal and during the civil rights era -a strong national consensus led to expansions in congressional power, even without a formal amendment -once even after an amendment formally authorizing the change was explicitly rejected. Legislation, rather than constitutional amendments, suppressed the outliers. Probably the most accurate description of amendments that suppress outliers, then, is that they allow near-unanimity to become unanimity a little sooner than would otherwise have happened. Again this is a far cry from serving as the principal engine of constitutional change.
B. Why Don't Amendments Matter?
On reflection, perhaps it should not be so surprising that a formal, supermajoritarian amendment process matters so little in a mature constitutional regime. One characteristic of a mature liberal society is that there are ways other than formal amendments adopted by a supermajority to change the Constitution in fact if not in name. Those other mechanisms exist because over time people have developed institutions that they trust. By contrast, in a fledgling society that lacks well-established understandings, traditions, and patterns of mutual trust and accommodation, the formal, written text may be the only usable institution.
In this respect, a mature society might be compared to a long-term contractual agreement. The parties to such contracts often do not rely solely, or even substantially, on the text of the contract to govern their day-to-day relationship; they have developed extratextual understandings. Similarly, in a mature society, people accept the acts of legislatures, courts, and executive agencies -and the political and nonpolitical acts of their fellow citizens -even when those acts augment or arguably conflict with the foundational text. In a newly formed political society, any apparent deviation from the words of a constitution might be seen as revolutionary and might cause the society to break apart; in a mature society, relationships and patterns of trust are so well developed that that does not happen.
As a result, by the time an Article V supermajority is galvanized into action, chances are good that much of society has already changed by one of these other means. And if a formal amendment process were unavailable, society would find another way to enforce the change it has determined to make -by legislation and judicial interpretation, or by alterations in social understandings and private sector behavior. The change might not be accomplished as neatly or as decisively; outliers might not be brought into line as quickly, for example. But relatively speaking, that is a detail. Those other institutions -not supermajoritarian constitutional amendmentswill be the truly important means of constitutional change. This explains why, when
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society has changed enough to produce a supermajority in favor of a formal amendment, the amendment is probably unnecessary.
One cannot, however, just say simplistically that any set of political forces strong enough to bring about a constitutional amendment is strong enough to change society in some other way, because that is not always true. A supermajority might act, and adopt an amendment, even if society has not fundamentally changed. An amendment might represent a momentary high-water mark of popular sentiment on a question, or an effective effort by an interest group at the height of its power to secure its position." At a later time, many people, even a majority, might decide that the amendment was a mistake -but there it is, entrenched in the Constitution.
On these occasions the formal amendment will be relatively insignificant for a different reason. When there is no lasting social consensus behind a textual amendment, the change in the text of the Constitution is unlikely to make a lasting difference -at least if it seeks to affect society in an important way -unless society changes in the way that the amendment envisions. Until that happens, the amendment is likely to be evaded, or interpreted in a way that blunts its effectiveness. This is, in a sense, the other side of the fact that a mature society has a variety of institutions, in addition to the text of the Constitution, that can affect how the society operates. Those institutions can change society without changing the Constitution; but they can also keep society basically the same -perhaps with some struggle, but still basically the same -even if the text of the Constitution changes. This was, most notoriously, the story of the Fourteenth and, especially, the Fifteenth Amendment. The Fifteenth Amendment was somewhat effective in the short run, but within a generation it had been reduced to a nullity in the South.
12
It does not follow that, owing to some kind of historical necessity, formal amendments cannot ever cause important changes. Rather the point is that the formal amendment process will be the means of significant change only in certain limited circumstances that hardly ever occur in a mature society. In particular, three conditions must be present for the amendment process to make a difference. (1993) . Boudreaux and Pritchard seem too unequivocal, however, in predicting that a group will always, or generally, seek a constitutional amendment when it believes its strength is at its highest point. See, e.g., id. at 123. If (as I argue) formal constitutional amendments are neither necessary nor sufficient to bring about lasting change, a group might be better advised to devote its resources elsewhere: to judicial appointments, to establishing bureaucratic institutions that will continue to promote the group's interests, or to nonpolitical activity that alters society in a way that effectively determines future political decisions.
12 See infra p. 1483.
4ARVARD LAW REVIEW
First, a formal supermajoritarian amendment process is unlikely to be an important means of change unless the other usual means of change, such as legislation and judicial interpretation, are unavailable for some reason.'
3 If other means of change are available, they will probably have effected the change to a significant degree before a supermajority can be assembled to amend the Constitution.
Second, a formal amendment process is likely to make a difference only when the supermajority that adopts the amendment is a temporary one that was assembled even though society had not fundamentally changed. Deep, enduring changes in society will find some way to establish themselves with or without a formal amendment -if not through legislation or changes in the composition of the courts, then through changes in private behavior. The formal amendment process will have its most significant effect when the supermajority sentiment does not persist.
Finally, for an amendment to matter, it must be unusually difficult to evade. An amendment that specifies a precise rule, for example, is more likely to have an effect than one that establishes only a relatively vague norm. If its text is at all imprecise, an amendment that is adopted at the high-water mark of public sentiment will be prone to narrow construction or outright evasion once public sentiment recedes, as the Fourteenth and Fifteenth Amendments were.
If all these circumstances occur together, a temporary supermajority's ability to adopt a formal amendment might bring about a permanent change that would not have occurred without the formal amendment. But this confluence of conditions is unlikely to happen very often. I suggest below one instance in which it might have happened -the Twenty-second Amendment, which limits presidents to two terms. Even that example is not entirely clear. But that may be the only occasion since the early days of the Republic when the formal amendment process seems to have made a substantial difference.
C. The Significance of Insignificance
This claim about the insignificance of the formal amendment process, if it is true, matters for several reasons. The first is that it undermines a popular way of thinking about the Constitution -that the written Constitution is in some meaningful sense the work of a deliberate act, or a series of discrete acts, by We the People.' 4 The Consti-
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THE IRRELEVANCE OF CONSTITUTIONAL AMENDMENTS tution claims to speak in the name of "the People," 15 and a central aspect of the constitutional thought of the founding era was that written constitutions derive their authority from the people, not from elected representatives or any other source. 16 It is natural to think of the formal amendments to the Constitution in the same way. The People, one might say, do not speak often; they spoke comprehensively in 1789, and on certain specific subjects in the subsequent amendments. But on those occasions when they do speak, their voice carries special authority. Constitutional amendments, on this view, are such occasions. Because a constitutional amendment is supported by a supermajority, unlike an ordinary statute, it reflects a decisive act by the people. George Washington spoke of constitutional amendments this way.
17
However appropriate this view might be as an account of the Constitution at the founding, it no longer matches the reality of our constitutional order, and it may not match the reality of any mature liberal constitutional system. The constitutional principles that actually govern a mature society accumulate and evolve over time through a variety of complex means. 1 8 Discrete, decisive, formal amendatory acts, supposedly by the sovereign People, are at most a minor part of the process of constitutional change. 19 traditional democratic answer" to the question of the source of "the constitutionally regulated power to revise constitutional regulations of power" is "'the people'").
15 U.S. CONST. pmbl. 18 For a defense of this claim, see Strauss, supra note 8. 19 Even if formal amendatory acts are not the principal means of constitutional change, constitutional change might still be the product of discrete, self-consciously political acts by the population, and not of an evolutionary process. The central argument of I BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS (199I), and 2 BRUCE ACKERMAN, WE THE PEOPLE: TRANSFORMATIONS (1998), is that certain discrete, self-consciously political acts by the population should be viewed as having changed the Constitution, even if they did not take the form prescribed in Article V. My There are-also more concrete implications that follow from the relative insignificance of the formal amendment process. It is sometimes said that the Constitution should be interpreted "as a whole." The amendments and the original provisions should, according to this view, all be read together, roughly as if the document were all written at one time by one author.
2 0 For example, many of the amendments concern the franchise and elections; few of the post-Bill of Rights amendments establish new substantive rights. Therefore (the argument runs), constitutional law should be concerned primarily with maintaining a wellfunctioning representative government rather than with establishing substantive rights.
2 1 Others have invoked the Nineteenth Amendment, which guarantees women's suffrage, as a reason for interpreting the Fourteenth Amendment to forbid gender discrimination across the board (an interpretation of the Fourteenth Amendment that appears inconsistent with the original understanding of that provision).
2 2 Still others have suggested that the Sixteenth, Seventeenth, and Nineteenth Amendments (authorizing an income tax, providing for the direct elecconjecture is that the same factors that prevent supermajoritarian textual amendments from being a significant means of change also make it unlikely that discrete, self-consciously political acts by the People that do not take the form of textual amendments will be an important means of change. But this is only a conjecture at this point (and it does not address Ackerman's normative argument that only certain actions by popular majorities can justify constitutional change These arguments presuppose that amending the Constitutionand, by implication, failing to amend the Constitution -is a significant event. If this supposition is true, a formal, textual amendment might legitimately be read back into other provisions of the Constitution to produce a result that would not be warranted without the formal amendment. 2 4 But if the amendments carry no special significance -if they are not the principal means (or even an important means) by which the People change our constitutional order -then these interpretive approaches lose their foundation. It may be correct to interpret the Fourteenth Amendment to forbid gender discrimination, and the movement toward greater equality for women, including women's suffrage, may be a legitimate reason to interpret the Fourteenth Amendment this way. But the fact that women's suffrage was formally recognized by the Nineteenth Amendment -instead of coming about through, for example, state legislation or judicial interpretation -should not carry great weight.
One final implication is the most practical of all. If amendments are in fact a sidelight, then it will usually be a mistake for people concerned about an issue to try to address it by amending the Constitution. Their resources are generally better spent on legislation, litigation, or private-sector activities. It is true that the effort to obtain a constitutional amendment may serve very effectively as a rallying point for political activity. A constitutional amendment may be an especially powerful symbol, and it may be worthwhile for a group to seek an amendment for just that reason. But in this respect constitutional amendments are comparable to congressional resolutions, presidential proclamations, or declarations of national holidays. If they bring about change, they do so because of their symbolic value, not because of their operative legal effect.
The claim that constitutional amendments under Article V are not a principal means of constitutional change is a claim about the relationship between supermajoritarian amendments and fundamental, constitutional change. It should not be confused with the very different claim that judicial decisions cannot make significant changes without help from Congress or the President; 25 and it certainly should not 23 See, e.g., AMAR, supra note 22, at 300. 24 See id. (suggesting that "ordinary citizens and lawyers alike" may find such an inference from a textual amendment more acceptable than a claim that the Constitution had changed without a textual amendment). be confused with a global skepticism about the efficacy of political activity generally. The point is that changes of constitutional magnitude -changes in the small-"c" constitution -are not brought about by discrete, supermajoritarian political acts like Article V amendments. It may also be true that such fundamental change is always the product of an evolutionary process and cannot be brought about by any discrete political act -by a single statute, judicial decision, or executive action, or (at the state level) by a constitutional amendment, whether adopted by majoritarian referendum or by some other means. What is true of Article V amendments may be equally true of these other acts: either they will ratify (while possibly contributing to) changes that have already taken place, or they will be ineffective until society catches up with the aspirations of the statute or decision.
Alternatively, it may be that majoritarian acts (or judicial decisions), precisely because they do not require that the ground be prepared so thoroughly, can force the pace of change in a way that supermajoritarian acts cannot. A coalition sufficient to enact legislation might be assembled -or a judicial decision rendered -at a point when a society for the most part has not changed, but the legislation, once enacted (or the decision, once made), might be an important factor in bringing about more comprehensive change. The difference between majoritarian legislation and a supermajoritarian constitutional amendment is that the latter is far more likely to occur only after the change has, for all practical purposes, already taken place.
Whatever one thinks of these broader speculations, however, they certainly do not entail a general skepticism about whether political activity matters at all. On the contrary, legislation and judicial decisions -as well as activity in the private realm that may not even be explicitly political -can accumulate to bring about fundamental and lasting changes that are then, sometimes, ratified in a textual amendment. Sustained political and nonpolitical activity of that kind is precisely what does bring about changes of constitutional magnitude. My claim is that such changes seldom come about, in a mature democracy, as the result of a formal amendment adopted by a supermajority.
In the rest of this Commentary, I try to establish the propositions set out above: that in our system, constitutional changes occur without amendments, and that the amendments that have been added are, speaking generally, either unnecessary or ineffective. In Part II, I describe amendments that occurred in fact, even though the text of the Constitution did not change, including occasions when an amendment was proposed and rejected but the constitutional order changed anyway. Then I turn to the amendments that have been adopted. In Part III, I discuss the Civil War Amendments, ordinarily thought to be among the most significant amendments to the Constitution. In Part IV, I discuss amendments that are significant not because they worked important changes but only because they operate as "rules of the road."
In Part V, I turn to the Progressive Era amendments -those establishing the income tax, the direct election of Senators, and women's suffrage -and I try to show that these amendments, too, despite their apparent importance, were not the engines of significant change. Along the way I compare the Civil War and Progressive Era amendments to other existing or proposed amendments.
II. NON-AMENDMENT AMENDMENTS
The first indication that the role of formal amendments may be less than meets the eye is how often important changes -what have to be called, realistically, changes of constitutional magnitude -occur without any formal amendment. Even more dramatic are the occasions on which formal amendments were proposed and rejected, but the constitutional order then changed in the way that the failed amendment envisaged.
A. Change Without Amendment
Our constitutional history has seen many developments that must be regarded as changes in the constitutional order, or changes of constitutional magnitude, but that were unaccompanied by a formal amendment. This assumes, of course, that there is a difference between constitutional change, or change of constitutional magnitude, and other kinds of change, and it is difficult to define these notions precisely. 26 Still, it is useful to distinguish between changes of an ordinary kind and changes of more fundamental importance. This distinction is, at least in the first instance, only descriptive; it does not necessarily suggest which kinds of changes result from legitimate interpretation of the Constitution and which result from illegitimate, extralegal amendments that exceed the bounds of permissible interpretation. That question is one of the central issues of constitutional theory, and many people have addressed it. But whatever one's views on that issue, it should not be very controversial to say that certain fundamental changes have come about without a formal amendment.
One way to draw the necessarily imprecise distinction between constitutional or fundamental changes, on the one hand, and ordinary changes, on the other, is to identify the kinds of developments that an untutored reader of the Constitution would expect to be accompanied by a change in the text. These changes affect matters at the core of what the written Constitution addresses: for example, the allocation of power between the federal government and the states, or among the three branches of the federal government; the scope of individual rights against government action; and the basic rules of representative democracy, such as who can vote and who elects which officials. In all of these areas, changes have occurred that have to be considered significant enough to be changes of constitutional magnitude.
One such change is the enormous growth in the permissible range of federal legislation. Congress may now regulate areas that a century ago were regarded as the exclusive province of the states -manufacturing and the employment relationship, land use and the environment, agriculture and the sale of consumer products, large areas of criminal law. 27 This expansion of Congress's power came about principally through judicial interpretation, especially of the Commerce Clause. Indirectly, of course, it came about because of insistent political and social forces that demanded legislation and ultimately would not tolerate judicial obstruction.
This change in the scope of federal power has to be regarded as a constitutional change.
28
The text of the Constitution defines Congress's powers in detail, and the scope of federal power was a principal issue at the Constitutional Convention. But no formal amendment to the Constitution authorized this great expansion of Congress's power. In fact, President Franklin Roosevelt, who was responsible for one great wave of this legislation, consciously rejected the use of Article V; he believed he could accomplish his objectives by other means.
2 9 And, as I discuss below, the Child Labor Amendment, which would have authorized a particular expansion of federal regulatory power in this direction, was proposed and rejected.
30
This claim is descriptive, not normative; the point is not to suggest that the cases expanding Congress's power under the Commerce Clause and other provisions were usurpative or otherwise inappropriate. In fact, the Commerce Clause cases of the New Deal era, which 27 The view that certain subjects were the exclusive province of the states, and off-limits to the federal government, was articulated and applied in some are usually thought to have authorized the ultimate expansion of congressional power, 3 1 had strong precedential roots, and they responded to the perception that the courts could draw no principled line that would substantially limit Congress's power a 2 But however sound those decisions were, and however strong the current Supreme Court's inclination to nibble at the edges of the Commerce Clause power, it is settled, in practice, that Congress may legislate about a far broader range of subjects today than a century ago. 33 The expansion of the power of the President, especially in foreign affairs, is another constitutional change that occurred without a formal amendment. 3 4 Today the President is conceded broad power to use military force overseas without a declaration of war. The President can also enter into executive agreements, which in many respects have the force of treaties, without the Senate consent required for a treaty, and sometimes without any congressional participation at all. And the courts have consistently suggested that congressional delegations of power to the President may have a broader scope and are to receive a more liberal construction in the field of foreign relations than in domestic affairs. 35 None of these powers has a clear basis in the text of 33 It is sometimes suggested that the failure to adopt a constitutional amendment entrenching the New Deal made the New Deal expansion of the federal government more vulnerable to subsequent erosion, such as in the recent decisions reviving limits on Congress's power. See, e.g., KYVIG, supra note 9, at 480-84. Of course this is one of those counterfactual questions about history that is impossible to answer with much confidence. But in order to make the case for this proposition, one cannot simply suppose that an amendment might have been adopted that "ratified the New Deal" in general terms. One would have to identify specific language that might have been adopted, and then show that courts inclined to reduce federal power would have felt sufficiently restrained by that language. One of the reasons that President Roosevelt and his advisers did not seek the adoption of a constitutional amendment was precisely that they doubted one could be drafted -and adopted -that would be broad enough to permit them to accomplish their objectives and that would not embolden the Supreme Court to restrict federal power still further. See Similarly, the text of the Constitution does not anticipate the growth of an enormous federal bureaucracy with the power to make rules and adjudicate cases. The Constitution does refer to "executive Departments," but the great expansion of the federal bureaucracy, particularly in the twentieth century, has to be considered a change of constitutional magnitude.
3 7 In addition, the regulatory agency, a central feature of the modern federal government, came into being at the federal level about a hundred years ago: beginning in 1887 with the Interstate Commerce Commission, 38 Congress established a number of agencies that combined, in some form, executive, legislative, and judicial functions. The New Deal is famous for having greatly increased the number of these agencies, but the administrative state was already well established by 1933: the Federal Trade Commission, the Federal Power Commission, the Federal Radio Commission, the Commodities Exchange Authority, and other agencies already existed. 3 9 These agencies raised serious constitutional issues. They combined the functions of the different branches, in apparent contravention of the separation of powers; they engaged in adjudication, although their members were not judges appointed pursuant to Article III; and they assessed forms of civil liability without providing for a jury trial, arguably in violation of the Seventh Amendment.
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No constitutional amendment authorized either the expansion of the federal bureaucracy or the creation of the administrative state. Kramer, supra note 27, at 232. On a per capita basis the expansion of the federal bureaucracy is of course less striking, but still the kind of change that one would expect to be accompanied by a constitutional amendment: the fact that the population has grown, necessitating a larger government, is just the kind of change that, one would have thought, is properly addressed through the amendment process. 42 In fact, because so many agencies were already well established by then, it seems fair to say that Crowell essentially ratified a fait accompli. This was a change of constitutional magnitude -one that is hard to reconcile with several provisions of the text -that took place without any formal amendment.
This pattern of extratextual amendments is not just a twentiethcentury development. M'Culloch v. Maryland 43 upheld the constitutionality of the second Bank of the United States through a broad interpretation of the Necessary and Proper Clause of the Constitution, an interpretation that essentially permitted Congress to enact any law so long as it was not irrational to conclude that there was a connection between the law and an objective Congress was allowed to pursue.
44
Many people have characterized M'Culloch as an example of a Supreme Court decision that amended the Constitution without authorization. 45 According to James Madison, the most prominent member of the Constitutional Convention, the Constitution would not have been ratified if it had included an explicit authorization of congressional power as sweeping as that announced by Chief Justice Marshall in M'Culloch. 46 But this aspect of M'Culloch has endured as a foundational constitutional principle; indeed, it has been extended beyond the Necessary and Proper Clause to other grants of power to Congress.
47 41 See Griffin, supra note 28, at 54 ("Taken together, the various changes in the structure of the national government made through non-Article V means during the New Deal, World War II, and the Cold War amounted to a major program of constitutional reform." In fact, the evolution of Madison's views about the Bank of the United States shows that Madison -a principal author of the text of the Constitution -was also a principal author of the idea that the Constitution can be amended without changing the text. When Alexander Hamilton first proposed the Bank of the United States, Madison vehemently objected, saying that the Constitution did not authorize such an expansion of federal power. 48 Madison said at that time that any alteration of the Constitution would be a usurpation if not accomplished through Article V. 49 After an extensive debate on its constitutionality, Congress enacted legislation establishing the Bank. 50 The term of the first Bank expired in i8ii, and in 1815 Congress passed a bill rechartering it. Madison was President in 1815, and he vetoed the bill -but on explicitly nonconstitutional grounds. Twenty-four years had elapsed since Hamilton first proposed the Bank, and Madison explained that he considered the issue of constitutionality to be "precluded ... by repeated recognitions under varied circumstances of the validity of such an institution in acts of the legislative, executive, and judicial branches of the Government, accompanied by indications, in different modes, of a concurrence of the general will of the nation." 5 1 A year later, he signed the bill creating the second Bank of the United States.
After Madison left office, the constitutionality of the Bank again became an issue; Andrew Jackson ultimately vetoed its rechartering on constitutional grounds. In 1831, Madison stated even more emphatically his view that a well-established practice could alter the constitutional regime. Declaring the Bank unconstitutional at that point would be, he said, "a defiance of all the obligations derived from a course of precedents amounting to the requisite evidence of the national judgment and intention." 5 2 He asked:
[W]hich, on the whole, is most to be relied on for the true and safe construction of a constitution; that which has the uniform sanction of successive legislative bodies, through a period of years and under the varied ascendancy of parties; or that which depends upon the opinions of every Madison is credited with extraordinary foresight for his contributions to the Founding. But the later Madison -who envisioned that "the uniform sanction of successive legislative bodies" 5 4 could change the Constitution, even without a formal amendment -was equally visionary about the system he had helped create.
B. Rejected Amendments That Became the Law
Even more revealing than extratextual amendments are the proposed formal amendments that were rejected but that nevertheless became, for all practical purposes, part of the Constitution. That is, even though the proposed amendment failed, constitutional law changed almost exactly as it would have if the amendment had been adopted.
The Child Labor Amendment, which would have authorized Congress to enact laws regulating or forbidding labor by people under eighteen, was approved by Congress and sent to the states in I924. 9 The Court reasoned, as it had in some earlier cases concerning the Commerce Clause, that Congress lacked the power to regulate "purely local" matters, such as manufacturing. The Court also suggested that legislation purportedly enacted under the Commerce Clause would be invalid when Congress's intention was not to regulate commerce but rather to reach matters (such as the age of employees) that would ordinarily not be within Congress's power. 60 53 Id. at 81-82. 54 Id. at 82. 55 Section i of the proposed amendment provided: "The Congress shall have power to limit, regulate, and prohibit the labor of persons under i8 years of age." Section 2 provided that "[tihe power of the several States is unimpaired by this article" except to the extent needed to give effect to congressional legislation. JOHN 68 It was as if the Child Labor Amendment not only had been adopted but also had been given an especially expansive reading -not just as authorizing laws forbidding child labor, but as repudiating the entire approach to the Commerce Clause that underlay Hammer and the cases on which that decision relied.
The leading recent example of this kind of amendment -rejected, yet ultimately triumphant -is the Equal Rights Amendment, which would have forbidden unequal treatment on the basis of sex. A version of the ERA was first proposed in 1923 65 To be more specific, at least one house of the legislature in thirty-eight states had voted to reject the amendment. KYVIG, supra note 9, at 307. Support for the amendment revived somewhat in the I93OS, producing a number of controversies about the validity of state ratifications. Eventually twenty-eight states purported to ratify the amendment. See VILE, supra note 55, at 48. On the revival of interest in the amendment, see KYVIG, supra note 9, at 307-13. 74 The Court does treat gender-based classifications differently from race-based classifications -the latter being the paradigmatic form of discrimination forbidden by the Fourteenth Amendment -but it has justified the difference not on the ground that the ERA was rejected, but rather on the ground that the two forms of classification sometimes operate differently. 75 An exchange between Justices Brennan and Powell in Frontiero v. Richardson, 76 decided while the ERA was before the states, presaged the ultimate irrelevance of the amendment. Justice Brennan, in urging the Court to apply strict scrutiny to gender classifications, relied in part on Congress's "increasing sensitivity to sex-based classifications," revealed in antidiscrimination legislation and in the proposed ERA. 77 Justice Powell responded that the Court should wait until the fate of the ERA was determined before taking such a step; 78 he argued that the plurality was seeking to "pre-empt" a decision reflecting "the will of the people." 7 9 Both arguments are plausible: the fact that the ERA had substantial support meant, as Justice Brennan suggested, that the Court could not be accused of acting in a highly anti-majoritarian 75 See, e.g., United States v. Virginia, 518 U.S. at 532 & n.6 (discussing differences between race-and gender-based classifications). Compare id. at 533-34 & n.7 (suggesting that single-sex schools might be constitutional because of "'[i]nherent differences' between men and women" and because sex-based classifications might "advance full development of the talent and capacities of our Nation's people"), with Brown v. Bd. of Educ., 347 U.S. 483, 495 (954) (declaring racially segregated education "inherently unequal").
411 U.S. 677 (1973).
77 Id. at 687 (plurality opinion of Brennan, J.). 78 Id. at 692 (Powell, J., concurring in the judgment). 79 Id.
way; the fact that the ERA had not been adopted meant, as Justice Powell suggested, that the Court was, in a sense, preempting the amendment process. In other words, the existence of substantial popular support for the proposed ERA provided reasonable arguments for diametrically opposed positions -suggesting that the ultimate fate of the ERA simply would not matter that much.
Again, it would be a mistake to say that an overly activist Court "ratified" the ERA in the face of a contrary verdict from the country. What "ratified" the ERA, in effect, was the same kind of thing that "ratified" the Child Labor Amendment: insistent pressure from society as a whole. In the case of the ERA, this took the form of the increasing presence of women in the workplace, in politics, and in other new roles. 80 Instead of saying that the courts imposed an agenda on society, it is probably more accurate to say that the opposite occurred: because of developments in society, the Court would have found it very difficult to continue treating gender classifications as unproblematic.
The recent decision in United States v. Virginia, 8 ' which invalidated the all-male admission policy at the Virginia Military Institute, 82 is an example. Twenty years before that case was decided, women were admitted to the service academies, 8 3 not because of a court order, but because of a decision that Congress made after extensive consideration. 4 In United States v. Virginia, the Supreme Court explicitly referred to the experience of the service academies, which made VMI seem more like an anachronism. 5 A variety of forces, then -changes in society, legislation and executive action, judicial decisions -combined to bring about what the ERA would have established.
III. THE CIVIL WAR AMENDMENTS (AND NON-AMENDMENTS)
Even if the Constitution can change without a constitutional amendment and rejected constitutional amendments can end up, in effect, becoming the law, it does not follow that the amendments that do get adopted are unimportant. Offhand one might say that it is impossible to deny the significance of the Civil War Amendments: the Thir- and the Fifteenth Amendment, which forbids discrimination in voting "on account of race, color, or previous condition of servitude." 8 In fact these amendments changed things much less than one might think. The Civil War itself, needless to say, worked enormous changes. And ultimately the nation changed in many of the ways that the Civil War Amendments envisioned; today racial minorities are not excluded from voting, for example. But it was not the amendments that changed things. The amendments made relatively little difference when they were adopted; the changes they prescribed came about only when society itself changed. Again the true mechanism of constitutional change was not the distinct acts of a sovereign people expressing its will through formal amendments to the Constitution, but a different kind of process (or, in the case of the Civil War, a traumatic event) in which changes to the text of the Constitution were sidelights.
To begin with, it is not at all clear that the Civil War Amendments should be regarded as formal amendments of the kind Article V authorizes. The process by which they were ratified was highly irregular. The Thirteenth Amendment received crucial ratification votes from state legislatures in ex-Confederate states that were controlled by governments installed by the North. The Confederate states were required to ratify the Fourteenth Amendment to be readmitted to the Union; those states still outside the Union were required to ratify the Fifteenth Amendment. Even the number of states in the Unionfor purposes of determining whether three-fourths of the states had ratified the Amendments -was unclear. 90 In these circumstances, the Civil War Amendments are probably better seen not as formal amendments but as something in the nature of a treaty, reflecting the outcome of the war, including the subsequent political struggle to determine what the outcome of the war would be. 102-03, 109, 115 (1993) . them because they were the defeated parties and had little choice. The victors also bound themselves, in order to make the terms of peace more palatable and 'to avoid charges of rank hypocrisy." 9 '
However one characterizes the Civil War Amendments, the most conspicuous thing about them is how little they meant in the first century after they were ratified. This is not to say that they meant nothing. The Civil War Amendments did serve a limited role, comparable to the role that other amendments serve. But they were not the principal means of constitutional change.
A. The Thirteenth Amendment (With an Aside on the Poll Tax)
The practical effect of the Thirteenth Amendment was, at most, to abolish slavery only in the four border states (Delaware, Maryland, Kentucky, and Missouri) that had not joined the Confederacy. The Emancipation Proclamation (which applied to "the States and parts of States [then] in rebellion against the United States") 92 -and, more to the point, the Union army -had already emancipated the slaves elsewhere. As a Union army officer said in 1863: "Slavery is dead; that is the first thing. That is what we all begin with here, who know the state of affairs." 93 In this sense, the Thirteenth Amendment is an example of an amendment that suppressed outliers before they would have been suppressed by other means. As a practical matter, slavery probably could not have persisted in the border states for long after the end of the Civil War; in any event, Congress very likely would have outlawed it, and the Supreme Court might have upheld Congress's action. 94 Probably the most that can be said for the Thirteenth Amendment is that it hastened the end of slavery in a few border 
THE IRRELEVANCE OF CONSTITUTIONAL AMENDMENTS
states by a few years. That is not trivial, but it is a far cry from being a principal means of constitutional change. Among the more recent amendments, the Twenty-fourth Amendment, which outlaws the use of a poll tax in federal elections, most closely resembles the Thirteenth Amendment. When the Twentyfourth Amendment was proposed, only five states had poll taxes at all. 95 The Twenty-fourth Amendment forbade those states from using the poll tax in federal elections -a clear example of an amendment that has the effect only of suppressing outliers.
Later events reveal even more about the Twenty-fourth Amendment. A few states continued to use the poll tax in state elections, which the amendment did not reach. But two years after the Twentyfourth Amendment was adopted, the Supreme Court, in Harper v. Virginia Board of Elections, 96 invalidated the use of poll taxes in state elections, too.
97
The Court in Harper did not invoke the Twentyfourth Amendment as a basis for its decision; nor did it explain why it was effectively expanding the Twenty-fourth Amendment beyond the text that was ratified. Rather, the Court followed a series of decisions, beginning with Reynolds v. Sims, 98 that established the principle of "one person, one vote" and invalidated a variety of state restrictions on the franchise. 99 In view of Harper, the net effect of the Twenty-fourth Amendment was, at most, to abolish the poll tax in federal elections, in a few states, two years before it would have been abolished across the board anyway. Even that limited purpose probably could have been accomplished by federal legislation without amending the Constitution.1 0 0
For that matter, federal legislation almost certainly could have abolished the poll tax in state elections as well. 10 of African-Americans. 1 0 3 So the Twenty-fourth Amendment, too, bears out the thesis that things would look much the same even if a formal amendment process were not part of the Constitution.
In fact, the Twenty-fourth Amendment may be another examplelike the Equal Rights Amendment and the Child Labor Amendment -of a rejected amendment that nonetheless became the law. The fact that the Twenty-fourth Amendment was limited to federal elections suggests that the opponents of the poll tax did not think an amendment banning poll taxes in all elections would be ratified. Instead, Congress included a provision in the Voting Rights Act of 1965 that directed the Attorney General to challenge the constitutionality of poll taxes in state elections.
1 0 4 The omitted part of the Twenty-fourth Amendment was what the Supreme Court "adopted" in Harper. When one takes into account Supreme Court decisions, possible congressional legislation, and the states' own actions, the Twenty-fourth Amendment begins to look like window dressing.
It is true that ordinary legislation would not have formally entrenched the abolition of the poll tax in the way that an amendment did. But no state has tried to reenact poll taxes for state elections and get Harper overruled, and no state has tried to reinstitute literacy tests and have that provision of the Voting Rights Act repealed. In any event, the power of an amendment to entrench change should not be overstated. Even an amendment cannot guarantee that a change will be permanent, as the history of the other Civil War Amendments shows.
B. The Fourteenth and Fifteenth Amendments, and the Civil War's Greatest Non-Amendment
The Fourteenth and Fifteenth Amendments present a somewhat different story. Unlike the Thirteenth Amendment, the Fourteenth and Fifteenth Amendments did not target an institution that had already lost much of its importance by the time the Civil War ended. The Fourteenth and Fifteenth Amendments addressed matters of great importance to the post-Civil War South. But they were ahead of their time, and they consequently ended up having little lasting effect until their time came around, in the mid-twentieth century.
The Fifteenth Amendment, barring discrimination against blacks and former slaves in voting, presents the more dramatic case. The Fifteenth Amendment was not nullified all at once. It had important effects in the South until the end of the nineteenth century. In addition, the Fifteenth Amendment helped blacks gain the franchise in the North.105 But for the most part, the Fifteenth Amendment is the inverse of the Equal Rights Amendment: it was added to the Constitution's text but did not become part of the Constitution in operation.
The Fifteenth Amendment was ratified in 1870.106 By the late i88os, it was being blatantly subverted in much of the South. Southern states adopted a variety of devices, such as literacy tests and poll taxes, that did not explicitly deny blacks the vote but that were deliberately designed to disenfranchise them. When such ostensibly legal means did not work well enough, Southern whites used intimidation and outright violence. By the turn of the century, African-Americans were effectively disenfranchised throughout almost the entire region. The Amendment continued to be nullified on a large scale until the middle of the twentieth century.108
If one were to read the Constitution and take the amendments at face value, one would conclude that the Fifteenth Amendment permanently enfranchised African-Americans. It did not. To a limited degree, the Union army and the political changes imposed on the South in the aftermath of its occupation did; but when those effects faded, the Fifteenth Amendment might as well not have been part of the Constitution. Not until one hundred years later did the Voting Rights Act -itself the product of long-term social and economic forcesgenuinely enfranchise blacks. The Constitution, in practice, did not change with the Amendment. It changed only when deeper changes occurred in society.
The Fourteenth Amendment is a less dramatic case because its requirements are not as clear as those of the Fifteenth. It is easier to demonstrate that blacks were denied the vote on the basis of their race than to demonstrate that they were denied "equal protection" or "privileges or immunities," because the latter terms are more vague. The Fourteenth Amendment had one immediate legal effect: it outlawed the Black Codes, laws adopted throughout the South that more or less sought to reinstitute slavery by imposing various restrictions and disabilities on African-Americans. 1 0 9 But even in this respect, it is not clear that the Amendment was crucial. Congress believed it had the power to abolish the Black Codes without the Fourteenth Amendment.
1 10 The Reconstruction Congress enacted the Civil Rights Act of 1866, which was directed at the Black Codes, before the Fourteenth Amendment was adopted." ' The Fourteenth Amendment was designed to ensure the Civil Rights Act's constitutionality, but many Republicans believed at the time that the Act was constitutional even without the amendment and that "the amendment was simply declaratory of existing constitutional law, properly understood."
112 Had the Supreme Court accepted this view, neither Section i of the Fourteenth Amendment, outlawing Black Codes and similar state legislation, nor Section 5, authorizing congressional action to enforce the Amendment, would have been needed at all.
Some of the members of Congress who thought that the Fourteenth Amendment was unnecessary invoked the Thirteenth Amendment instead. But most also relied extensively on the Guaranty Clause, "the jewel of the Constitution," in the words of one Radical Republican.
13
Some supporters of the Civil Rights Act also revived antebellum theories of the unconstitutionality of slavery or took the position that secession and civil war created their "own logic and imperatives." 1 4 In any event, even if the Fourteenth Amendment (or the Thirteenth and Fourteenth Amendments in combination) were instrumental in getting rid of the Black Codes, that limited accomplishment falls far short of working a substantial change. Massive denials of equality to AfricanAmericans, of a kind that the Equal Protection and Privileges or Immunities Clauses of the Fourteenth Amendment were intended to prohibit, persisted until the I95os and the civil rights revolution.
Still, it might be said, when the civil rights revolution of the 195OS did occur, it was important that the Fourteenth Amendment supplied a textual promise of equality to which advocates, and ultimately the Supreme Court, could point. But even this limited effect cannot be attributed to the Fourteenth Amendment without qualification. When the Supreme Court declared state-sponsored racial segregation unconstitutional in Brown v. Board of Education-' and its sequelae, the Court also ruled, in Bolling v. Sharpe, 1 6 that the Constitution barred the federal government from segregating the schools of the District of Columbia.'
17 Of course the Equal Protection Clause applies only to the states, not to the federal government. The Court in Boiling relied on the Due Process Clause of the Fifth Amendment, but this was a notoriously questionable rationale: among other things, the Fifth Amendment was adopted at a time when slavery was legal and protection of the slave trade was entrenched in the Constitution. 119 The possibilities include the clauses that the antebellum opponents of slavery and the Reconstruction Congress suggested, such as the Guaranty Clause, the Due Process Clause of the Fifth Amendment (which has always been interpreted to apply only to the federal government but is not explicitly so limited), and some of the candidates put forward by those who defend Bolling on textual grounds, see, e.g., supra note I18.
In fact, it is possible that the Court in Brown and similar cases was already relying on the "wrong" provision -that the the Privileges or Immunities Clause, not the Equal Protection Clause, was intended to be the true equality-protecting provision of the Fourteenth Amendment.
See DAVID P. CURRIE, THE CONSTITUTION IN THE SUPREME COURT: THE FIRST HUNDRED haps if there had been no post-Civil War textual amendment to be invoked against racial segregation, the dynamics of the public and legal debate would have been different. But at least there are good reasons to believe that the absence of such a provision would not have stood in the way of outlawing segregation in 1954.
The most conspicuous Civil War non-amendment supports this conjecture. Before the Civil War, the question whether the Constitution permits a state to secede from the Union was a subject of lively debate. In the decades leading up to the Civil War, respected political and legal figures advanced serious legal arguments, claiming descent from Jefferson's Kentucky Resolutions, in support of the right to secede. 120 No amendment adopted after the Civil War settled this question, either expressly or by any reasonably direct implication.
Yet the question has, without doubt, been settled. The person on the street would say that the Civil War settled it, and that person would be right. The Civil War settled it, even though no formal amendment was added to the Constitution.
1 2 1 The Civil War settled the question of the constitutionality of slavery in the same way, and it settled (or, more accurately, began the process of settling) the question of racial equality. The Secession Amendment, by its absence, makes it difficult to argue that the Thirteenth, Fourteenth, or Fifteenth Amendments made as much difference as one might unreflectively think. The role of the formal Civil War amendments -which, because of the irregularities in the ratification process, might not even be correctly described as formal amendments -can be plausibly characterized as limited and incidental.
IV. RULES OF THE ROAD
Some constitutional amendments are remarkable for their relative lack of importance. The fluky Twenty-seventh Amendment, adopted 200 years after it was proposed, prohibits members of Congress from voting an increase in their own salaries effective before the next election of the House of Representatives; it seems safe to say that this Amendment has no significant effect. But many constitutional amendments, although not important in the way that amendments are usually thought to be, still serve a nontrivial purpose. They address matters that must be settled one way or another -but how they are settled is not so important. An analogy is to the rule that traffic must keep to the right.
The Twenty-fifth Amendment, which governs Presidential succession and disability, is a prime example.
1 2 2 Obviously it is very important that there be a clear answer to the question who can exercise the powers of the Presidency. Also there are better and worse ways to determine the answer to that question, should it be in doubt. In these ways the Twenty-fifth Amendment is certainly important. 123 But this is obviously a very different matter from working a fundamental change in society. The Twentieth Amendment falls into the same category. This Amendment moved Inauguration Day from March 4 to January 20 and established that Congress is to convene on January 3 of each year unless Congress specifies a different date by law. (The Twentieth Amendment also addresses presidential succession when the President elect or a candidate dies.' 24 ) Of course, this amendment could, under certain circumstances, make an enormous difference. If a foreign power threatened nuclear war on February i of the year after an election, the adoption of the Twentieth Amendment might make literally all the difference in the world. But any rule of the road can be important in that way.
The Twentieth Amendment, in fact, reveals the limited role that formal textual amendments play. The Twentieth Amendment is commonly called the Lame Duck Amendment, because its proponents were concerned about Congress acting when some of its members had recently been defeated for reelection. An amendment that prohibited action (except, say, for emergency action) by lame duck Congresses might be said to have made a significant substantive change in the constitutional order, although it would be more of a clarification than a fundamental change. But the Twentieth Amendment did not actually forbid action by lame duck Congresses; a version that would have accomplished that result more directly was rejected. flects a judgment that lame duck action should be avoided. But that argument relies on something more than the text of the Amendment.
6
Still, the amendment process in our system does serve to settle matters of relative detail that need a decisive resolution. But this is not inconsistent with the claim that things would look the same even if there were no formal amendment process. If the Constitution could not be amended, it seems likely that the courts would interpret the Constitution to allow Congress to settle such matters by ordinary legislation. Why wouldn't they? Rules of the road are important, but the stakes are low; there is no reason to require a supermajority, as opposed to a simple legislative majority, to establish them.
Indeed, the Supreme Court's interpretation of Article V suggests that the Court would be receptive to the argument that a simple legislative majority should be allowed to establish rules of the road, especially when they are urgently needed. In Coleman v. Miller,' 2 7 the Court ruled that certain questions about whether a state's ratification of a constitutional amendment is valid are political questions;
28 the Court will not overturn Congress's judgment on those issues. The reason the Court chose this allocation of authority seems clear: it is important to establish definitively how many states have ratified, and because constitutional amendments are a way of overturning a Supreme Court decision, the Court itself is not a suitable body to make that determination. If practical considerations like these led the Court to grant Congress the power to interpret Article V, why would the Court not similarly allow Congress to establish rules respecting, for example, Presidential disability, if that were the only way to set clear rules? 12 9 The Twenty-sixth Amendment, which grants eighteen-year-olds the right to vote in all elections, 130 combines features of the amendments setting rules of the road and the amendments suppressing outliers. Someone who did not know the background of the Amendment might 126 See, e.g., id. at i i (invoking "the lessons of history and the teachings of fundamental principle"); id. at 42-66 (relying on precedent).
307 U.S. 433 (I939).
128 Id. at 450. 129 In fact, the text of the Constitution can be interpreted, without too much difficulty, to allow Congress to deal with both presidential disability and the lame duck issue. Article II, Section i, Clause 6, combined with the Necessary and Proper Clause, U.S. CONST. art. I, § 8, cl. 18, could reasonably be interpreted to allow Congress to do everything that the Twenty-fifth Amendment did. think of it as something much more significant -perhaps a decision by the People, during the Vietnam War and in response to the baby boom generation, that eighteen-year-olds should have the franchise. The People may have made such a decision, but if so, they made it before the formal amendment process began. The Twenty-sixth Amendment was added to the Constitution because Congress and the Supreme Court together had created an untenable situation.
13 1 In 1970, Congress amended the Voting Rights Act to prohibit any state from denying the vote to eighteen-year-olds. 132 The
Supreme Court upheld that legislation as applied to federal elections but invalidated it as applied to state elections. 133 The states thus confronted the administrative nightmare of conducting elections with two different electorates, 1 34 and they put up no resistance to lowering the voting age across the board. Congress approved the Twenty-sixth Amendment three months after the Court's decision; the states ratified it in three months. 135 No other amendment has ever been ratified so quickly. 136 What would have happened if there were no formal amendment process? The lack of resistance to the Twenty-sixth Amendment suggests that inevitably most of the states, and probably all of them, would have changed their laws within a relatively short time. In fact, while ten states had specifically rejected proposals to lower the voting age to eighteen during the few years before the Twenty-sixth Amendment, eight of those ten then ratified the Amendment. 137 The formal amendment process was a way to effect change quickly and across the board, without further administrative messiness. But by the time Congress sent the Twenty-sixth Amendment to the states, it was already a foregone conclusion that eighteen-year-olds would soon be voting in all elections.
V. THE PROGRESSIVE ERA AMENDMENTS
Everyone knows that the Constitution has not been amended often. Perhaps even more striking, though, is that the amendments that have been adopted are concentrated in just a few periods in our history.
The first ten amendments were ratified in 1791; two more were added in 1798 and 1804, respectively, as the new constitutional order settled in.' 38 After that, however -except for the three Civil War Amendments, which obviously arose from extraordinary circumstances -no amendments were adopted for almost i io years. 139 Then, beginning in I913, the Constitution was amended four times in seven years. 140 All four of those amendments concerned important subjects: The Sixteenth Amendment authorized an income tax. 141 The Seventeenth Amendment provided that Senators would be elected directly by the people of each state, not by state legislatures. Surely, one might think, these amendments are significant. No one can deny the importance of the income tax or of women's suffrage. And many people trace the decline of state prerogatives, and the expansion of federal regulatory power, to the Seventeenth Amendment, on the theory that it weakened the connection between Senators and the governments of the states they represented. 146 Here again, though, the story is more complicated than it appears, and the role of formal amendments is much less than meets the eye. The fact that such a high proportion of the substantive, controversial amendments to the Constitution were concentrated in this period is itself revealing. While the Progressive Era was an important time of change in the United States, there have been other important eras of change when no substantive amendments were adopted -the Jefferson and Jackson eras, the New Deal, the end of Reconstruction, the civil rights revolution. This suggests that the formal amendment process is not a central mechanism of change, a suggestion borne out by the history of the Progressive Era amendments. 
THE IRRELEVANCE OF CONSTITUTIONAL AMENDMENTS
A. The Income Tax (With an Aside on Presidential Term Limits)
The Sixteenth Amendment was a direct response to the Supreme Court's decision in Pollock v. Farmers Loan & Trust. 147 Pollock struck down a federal income tax on the ground that it was a "direct" tax, which under Article I, Section 2 must be apportioned among the states. 148 But Pollock was a surprising decision that did not reflect the way the law was understood at the time and did not much change the direction in which the law subsequently evolved. 149 Before Pollock, the Supreme Court had repeatedly rejected claims that the category of "direct taxes" -a particularly ill-defined notion 150 -included inheritance taxes, taxes on notes issued by state banks, or taxes on insurance premiums.' 5 1 In 1881, just fourteen years before Pollock, the Supreme Court upheld an income tax that was imposed during the Civil War but not repealed until 1872.152 As a result, when the movement for a federal income tax gathered speed in the late nineteenth century, the constitutionality of the tax was not seen as an important question. 153 Pollock was widely and immediately condemned; one commentator, writing at the time, compared the hostility to Pollock to the reaction to the Dred Scott decision.' 3 4 President and Chief Justice-to-be William Howard Taft said: "Nothing has ever injured the prestige of the Supreme Court more
"155
After Pollock was decided, there was considerable sentiment in Congress for simply enacting an income tax statute -not so much as an act of defiance but because many were convinced that the Court would not adhere to Pollock.
1 56 The Court did little to dispel this conviction. A few years after Pollock, the Court upheld an inheritance tax, reasoning that it was an excise tax and therefore indirect. 5 7 In accepting the Republican nomination for President in 1908, Taft endorsed an income tax and suggested that a constitutional amendment would be unnecessary, both because the Court's decisions might be interpreted to allow some kind of income tax and because the Court's membership had changed.1 5 8
After Taft became President he changed his view about the need for an amendment, and in i909 -as part of a package of complex political maneuvers by both supporters and opponents of the income tax -Congress (with the Senate voting unanimously) proposed the Sixteenth Amendment to the states.' 5 9 At nearly the same time, Congress enacted a tax on corporations that was measured by their income; while the proposed amendment was before the state legislatures, the Court upheld the corporate income tax, again narrowing Pollock by reasoning that the tax was not an income tax but an excise tax on the privilege of doing business in corporate form. 160 After the Sixteenth Amendment was adopted, the Court, in upholding the new income tax, characterized the amendment as restoring power that Congress had assumed to exist before Pollock was decided. 16 1 In this instance, too, the primary mechanism of change was not the amendment process but the long-term development of popular opinion. The Supreme Court essentially accepted the income tax both before and after the Sixteenth Amendment. Pollock was a momentary aberration, as the Court itself all but admitted. It is true that the amendment dispatched Pollock cleanly and decisively; without an amendment, Pollock would have continued to cast a cloud over the income tax. But Pollock had all the earmarks of a precedent that was destined to be overruled: it was inconsistent with earlier cases, subsequent cases immediately construed it narrowly, and it faced strong popular opposition. The Sixteenth Amendment put an end to the sideshow that Pollock began, but a sideshow was all it was.
The Twenty-second Amendment, which limits a President to two terms in office, 162 is of course not a Progressive Era amendment -it was adopted in 1951 -but in certain respects it can be compared to the Sixteenth Amendment. Before President Franklin Roosevelt ran for a third term, there was an unbroken tradition that Presidents would not do so. The Twenty-second Amendment restored that tradition. 63 One might say that Roosevelt's decision was comparable to Pollock, an aberration that was inconsistent with the broad evolutionary course of constitutional history; the amendment merely restored a preexisting tradition and may even have been unnecessary, because the tradition might have reasserted itself without an amendment.
This account of the Twenty-second Amendment is plausible, but in fact the Twenty-second Amendment may be an occasion on which it really mattered that there was a process for formally amending the Constitution. To begin with, the Twenty-second Amendment did not simply establish a rule of the road: the precise length of a term may be a rule of the road, but a limit on the number of terms is an important substantive rule. In particular, a presidential term limit can have significant effects on politics even if no President ever actually seeks a third term, because it makes a reelected President a lame duck throughout his second term.
In the case of the Twenty-second Amendment, the three conditions that can potentially make amendments significant all coalesced. First, unlike slavery or the poll tax, for example, presidential term limits may not have been a subject on which the nation had reached closure. The amendment did pass with substantial support and relatively little public controversy, but it arguably was adopted at a high-water mark of anti-Roosevelt and anti-Truman sentiment. 164 The adoption of the Twenty-second Amendment was in some ways a highly partisan act, supported by Republicans (virtually unanimously) and by Southern Democrats (many of whom opposed the New Deal and the early civil rights initiatives of President Roosevelt's successor), but bitterly opposed by many supporters of the New Deal. 165 Popular sentiment about presidential term limits was, therefore, one-sided enough to make a constitutional amendment possible, but it did not remain one- sided. Presidents Eisenhower, Nixon, and Reagan all, at some point, criticized the Twenty-second Amendment 166 -suggesting that the Amendment was adopted as public opinion crested and that public opinion may have since receded, leaving the Amendment in place.
This condition alone, however, is not enough to establish that the formal amendment mattered. The Fifteenth Amendment, for example, was also adopted at a high-water mark of public sentiment, and popular support for it likewise receded. When an amendment is adopted in such circumstances, one would expect it to be evaded, as the Fourteenth and Fifteenth Amendments were. The Twenty-second Amendment's specificity makes it hard to evade -the second characteristic that makes it an arguable exception to the proposition that constitutional amendments do not matter. A term-limit amendment that is carefully drafted, with precise numerical specifications, should be nearly evasion-proof, unlike such relatively vague provisions as the Privileges or Immunities Clause, the Equal Protection Clause, or the provision forbidding disenfranchisement "on account of" race or previous condition of servitude.
The third characteristic that makes the Twenty-second Amendment an arguable exception to the rule of unimportance is that it addresses a subject on which the other branches of government are not likely to speak authoritatively. Often the reason the formal amendment process does not matter is that some combination of legislative action and judicial interpretation of the Constitution can produce the same outcome without an amendment. It is essentially inconceivable, however, that the Supreme Court would have announced a two-term presidential limit without a constitutional amendment. 167 The problem is not that the two-term tradition was insufficiently well established. In other contexts the courts would have little hesitation in enforcing a tradition with such deep roots, even if it had no specific textual basis. But a presidential term limit presents such sensitive separation-of-powers issues that the courts could not possibly have enforced a limit that was based on tradition alone. In fact, it is not clear that the Supreme 166 See Peabody & Gant, supra note 163, at 602-10. Presidents Eisenhower and Reagan did subsequently disavow any interest in running for a third term, id. at 602-03, 607-o9, and of course President Nixon never finished his second. See also Jann S. Wenner, Bill Clinton: The Rolling Stone Interview, ROLLING STONE, Dec. 28, 2ooo-Jan. 4, 2001, at 84, 88-89 (quoting President Clinton as saying that he "probably would have run again" were it not for the Twenty-second Amendment and expressing support for a change from a lifetime term limit to a consecutive term limit).
167 Cf. Peabody & Gant, supra note 163, at 6ii n.2 I I ("Although a fair number of judicial opinions refer to the Twenty-second Amendment or describe it in passing, we could not find a single reported decision truly 'interpreting' the Amendment -by which we mean deciding a case or controversy in a way that turns on divining the meaning of the Amendment and determining its effects.").
Court would invalidate the election of a candidate to a third term even now, with the Amendment on the books; the Court might regard the validity of the election as a kind of political question, to be determined through the electoral process. 168 Nor would the courts be likely to allow Congress to make the two-term limit binding through legislation, again because the threat to the separation of powers is too great. Thus the three conditions needed to make the formal amendment process significant -the adoption of the Amendment at a high-water mark from which popular sentiment subsequently receded, the difficulty of evasion, and the fact that the other branches are out of the picturewere all present in this case to a substantial degree. Combined, they suggest that the Twenty-second Amendment is an exception to the generalization that the formal amendment process does not matter.
In a sense, however, this exception helps establish the general rule: it takes an unusual set of conditions to make the formal amendment process an important means of constitutional change. All three of these conditions must come together; otherwise an amendment will either be evaded, ratify an understanding that would have held anyway, or do work that the courts and Congress would have done in the absence of an amendment. Only rarely will all of these circumstances occur at once.
In fact, it is possible that even the Twenty-second Amendment made less of a difference than one might think. Despite appearances, term-limit provisions are not impossible to evade. The incumbent's spouse, or a crony, can seek election, with the understanding that the incumbent will continue to exercise power behind the scenes. Termlimited state governors have used this tactic. 1 6 9 In fact -as if to demonstrate just how hard it is to draft an evasion-proof provision of any kind -the Twenty-second Amendment actually provides that "[n]o person shall be elected to the office of the President more than twice,"
1 70 leaving open the possibility that a term-limited President could hold the office again if he were elected Vice President and then 168 It is true that, in Bush v. Gore, 121 S. Ct. 525 (2000) , the Court's decision may well have determined the outcome of the election, and the legal basis of the Court's decision was not uncontroversial (to say the least). If the Court were to enforce the Twenty-second Amendment against a President who sought to run for a third term, it would have explicit textual support for its decision. But the presidential election of 2ooo did not have a clear winner. For the Court to enforce the Twenty-second Amendment and bar the clear winner of the election from assuming office would be, in that respect at least, far more of an intervention in the political process than Bush v. Gore was.
169 Perhaps the most famous example occurred in 1966, when Lurleen Wallace succeeded her husband, the notorious segregationist George Wallace, as governor of Alabama. Lurleen Wallace ran for the office after her husband failed to obtain the repeal of a state constitutional provision limiting the governor to a single consecutive term. succeeded to the presidency, or if he were appointed Vice President under the provisions of the Twenty-fifth Amendment and then succeeded to the office without being elected, as President Ford did.
7 ' The absence of any serious effort to evade the Twenty-second Amendment may simply indicate that such maneuvers would be an obvious sham, but it may also suggest that the barriers to a third presidential term are stronger than just the constitutional provision itself. "Time for a change" is a powerful electoral appeal, and it is not clear that any post-Roosevelt President could have won a third term. Moreover, the lame-duck effect that a term-limited President suffers is mitigated by the fact that a Vice President or other close political ally will often be a leading candidate to succeed the incumbent. The Twenty-second Amendment makes the two-term tradition more difficult to evade and probably impossible to defy outright. But all in all, the lesson of the Twenty-second Amendment is that the circumstances in which an amendment is likely to make a difference coalesce infrequently, and that even then the amendment's impact may be less than one might have originally thought.
B. The Direct Election of Senators
The Seventeenth Amendment requires the direct popular election of Senators -the Constitution originally specified that state legislatures elect Senators -and the direct election of Senators may have been a significant change in the nation's constitutional order. But once again, it would be a mistake to say that the Seventeenth Amendment was responsible for this change. The change occurred, for all practical purposes, before the Amendment was adopted; the effect of the Amendment was to ratify a change that had already taken place. At most, the Amendment served to mop up outliers that were few in number and would probably have fallen into line before long.
The direct election of Senators developed in stages, beginning as early as the 183Os. Until that time, candidates for the Senate typically did not campaign in any significant way until the state legislature was elected; then they campaigned among members of the new legislature. Beginning in the 183os, however, aspiring Senators began appealing directly to the electorate to vote for state legislative candidates who were pledged to support them for the Senate. In effect the election of Senators resembled the election of a prime minister in a parliamentary system. The Lincoln-Douglas election was atypical in the degree to which the candidates appealed directly to citizens, but support for direct election increased greatly in the latter half of the nineteenth century. Members of Congress proposed several constitutional amendments providing for direct election during this period. 75 The Seventeenth Amendment, therefore, did not bring about the direct election of Senators; it ratified an already existing practice of de facto direct election. It is true that the Seventeenth Amendment made this practice uniform before it otherwise would have become uniform. It prevented states from reversing themselves and returning to a more indirect form of election, although there appear to be no instances in which a state tried to do so before the adoption of the Seventeenth Amendment. The Amendment also eliminated any missteps that might have occurred in the states' makeshift forms of direct elections. The formal amendment process does serve these functions. But again the principal forces bringing about the direct election of Senators lay elsewhere, and they were on their way to prevailing, one way or another, with or without a formal constitutional amendment. (2000) ("Ratification of the 1 7 th Amendment merely completed and made nationally uniform a process that had been underway for more than a cen-In a way it should not be surprising that the direct election of Senators was effectively implemented without a formal amendment. The Constitution envisions that presidents will be elected indirectly, by the electoral college. Nominally, they still are; but in reality they are elected directly, on a state-by-state basis. A direct election amendment -specifying that each state's electoral vote total would be cast automatically for the popular vote winner, with no intercession by the electors' judgment -would have no effect on the outcome of presidential elections. 8 without ratification of the Seventeenth Amendment, direct election would be with us today in most if not all States. In reality then, the Seventeenth Amendment was a formalizing final step in an evolutionary process." (footnotes omitted)); see also HAYNES, supra note 174, at 133. 182 Direct election should be distinguished from the other prominent feature of the electoral college, its winner-take-all character within each state. An amendment providing for election by a nationwide popular plurality would have a significant effect on campaign tactics and would alter outcomes. But that is a change in how votes are aggregated, which is different from direct election. Simply providing for direct election -in the sense that each state's electoral votes would be counted automatically, so no one except the voters at large would exercise any discretion over who is elected -would not change the current system significantly (at least if one leaves aside truly extraordinary events like those that occurred in Florida in 2ooo). Many of these changes occurred in state constitutional conventions; others came about through legislation. 188 By 1840, property qualifications were no longer significant, and by i86o, they no longer existed anywhere.
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The abolition of property qualifications is arguably another change of constitutional magnitude that occurred without a formal amendment. The Supreme Court did eventually ratify this change; beginning in the I96os, the Court, following the "one person, one vote" principle, held that property qualifications are unconstitutional except in elections to bodies that deal exclusively with matters of special importance to the property owners who are authorized to vote. 190 But by the time of those decisions, the basic principle of universal suffrage was already deeply entrenched. The Supreme Court's decisions in this area (like all of its "one person, one vote" decisions) relied on the Equal Protection Clause of Section i of the Fourteenth Amendment -even though there are strong arguments that Section i was never intended to limit the states' power over the franchise.
19 1 The Supreme Court's decisions defining the very limited circumstances in which property qualifications are permissible can be seen, therefore, as interpretations of the nontextual "amendment" that brought about so-called universal suffrage.
The rejection of property qualifications without a formal amendment suggests that there is less to the Nineteenth Amendment than meets the eye, just as the advent of the direct election of the President without a formal amendment suggests that the significance of the Seventeenth Amendment is easy to overstate. The Nineteenth Amendment was, of course, the product of a decades-long struggle for women's suffrage, in which the proponents sought to achieve their obcations more stringent. Sean Wilentz, Property and Power: Suffrage Reform in the United States, the Senate concurred. The amendment was ratified in i92o, after several dramatic moments in state legislatures.°°O n the one hand, this history suggests that the availability of a formal amendment process was much more significant for women's suffrage than for the direct election of Senators or even for the income tax. The Nineteenth Amendment did not simply ratify a fait accompli as the Seventeenth Amendment did. The suffragists had relatively little success at the state level; the federal amendment process provided them a more hospitable arena. The amendment process nationalized the women's suffrage debate, and that may have been crucial. The national political parties were competing for current and future women voters nationwide and could not afford to ignore the suffrage issue. By contrast, in states where women did not have the right to vote, the parties had less incentive to favor suffrage; this was particularly true in one-party states, such as those of the solidly Democratic South, which was the strongest bastion of opposition to women's suffrage. While the national parties could influence the states, they were presumably more effective at the federal level. Wilson lobbied vigorously for the Amendment in 1917 and 1918, 201 and he too would presumably have been less influential if the campaign for the Amendment had been conducted entirely at the state level, although he apparently helped secure some state ratifications of the Amendment.1 0 2
On the other hand, the amendment process is not a national referendum; 20 3 it requires the independent assent of three-quarters of the states, and three-quarters of the states did ratify the Nineteenth Amendment.
This suggests that a state-by-state campaign for women's suffrage might also have succeeded. A state ratification cannot necessarily be equated to a state's decision to adopt women's suffrage on its own -the latter might have required a supermajority or referendum, and enormous resources were concentrated on the marginal states in the ratification process. Still, the forces that led to the shift in opinion in favor of a constitutional amendment also changed the climate of opinion at the state level. During the period from 1916 to I919, several states enfranchised women for some or all elections. This happened even though, by then, most of the suffragists' efforts were directed toward Washington, D.C. With both major political parties strongly supporting women's suffrage and the President playing an active role even at the state level, it seems unlikely that many states would have held out much longer. The Nineteenth Amendment certainly suppressed outliers; it made women's suffrage uniform before it otherwise would have been. Beyond that, probably the best estimate is that if the suffragists had been forced to concentrate solely on the state level, they would have achieved substantial but not complete success within a few years.
The Nineteenth Amendment is revealing in other ways about the limited role of the formal amendment process in bringing about constitutional change. A naive reader of the text of the Constitution would think that racial minorities have voted since 187o and that women have voted since 192o. That is true of women -there is no evidence of systematic subversion of the Nineteenth Amendment -but emphatically untrue of African-Americans. By 192o, American society really had changed to the point that it was willing to accept (and even insist on) women's suffrage. In 1870, society had not reached that point for African-Americans, and the Fifteenth Amendment could not securely enfranchise them. It is, therefore, not always or trivially true that any constellation of political forces powerful enough to bring about a constitutional amendment is powerful enough to change society. Sometimes amendments ratify a permanent shift in the political culture; sometimes they do not. The lack of resistance to the enforcement of the Nineteenth Amendment reveals that it fell into the former category. But in either event, what controls the pace of change is the culture, not the amendment.
This contrast between the Fifteenth and Nineteenth Amendments also sheds light on the recently proposed amendment to ban flag desecration. Opponents of the amendment sometimes paint a dramatic picture, suggesting that any such amendment would be a serious incursion on the First Amendment that might undermine our system of freedom of expression.
2 0 5 The amendment might have that effect -or it might not. It is possible that a flag desecration amendment would be interpreted narrowly, as allowing the government to ban flag desecration but not substantially affecting the law governing freedom of expression. In that case, the effect of the amendment would be minor. (Its principal effect would surely be to increase the amount of public flag desecration, because flag desecration becomes a much more attractive means of protest when it is illegal. 2 0 6 ) Alternatively, a flag desecration amendment might be interpreted to give the government general authority to develop a conception of secular blasphemy -that is, to make it a crime to treat various national symbols disrespectfully. In that case the effects of a flag dese- cration amendment would indeed be substantial. It is difficult to say which of these two scenarios would occur if the amendment were adopted; that would be determined by a complex array of forces that influence legislative and judicial action and public opinion. The amendment might be interpreted one way at first and another way after a few decades. And even a rejected flag desecration amendment might have the same fate as the rejected ERA: courts might allow the government to develop a secular equivalent of blasphemy laws without an amendment. In any event, if our experience with constitutional amendments is a guide, the adoption of the amendment is itself unlikely to be the crucial event in resolving these larger questions.
Finally, the events leading up to the Nineteenth Amendment reveal the tenuousness of the argument that the text of the Constitution should be read as an integrated whole, so that, for example, the Nineteenth Amendment read in conjunction with the Fourteenth Amendment would support a principle forbidding gender discrimination that would otherwise be harder to justify.
2 0 7 It is just a fortuity that there is a women's suffrage amendment: seeking a constitutional amendment just happened to be, in the specific political context of the time, the suffragists' best strategy. If political conditions had been more favorable in the states and women's suffrage had achieved an encouraging series of victories at the state level, as "universal suffrage" did in the early nineteenth century, the suffragists presumably would not have invested effort in trying to obtain a constitutional amendment. It seems odd to say that if women's suffrage had fared better at the state level and the Nineteenth Amendment had never been needed, we would have less reason today for interpreting the Constitution to require gender equality. The nation's commitment to women's suffrage would have been just as profound and, arguably, just as appropriate an influence on the interpretation of the Equal Protection Clause if the states had adopted suffrage without the compulsion of the federal Constitution. The idea that that commitment should influence the interpretation of the Fourteenth Amendment is certainly plausible. But to assert that that commitment should influence the interpretation of the Fourteenth Amendment only because it happens to be enshrined in a constitutional amendment of its own, rather than in state and local laws, is to misunderstand the way our system changes and to attach too much importance to a contingency.
VI. CONCLUSION
There is great appeal to the idea that the written Constitution is the authentic voice of the People on matters of fundamental principle.
But however true this idea was for the original Constitution and its early amendments, it presents a misleading picture of the constitutional development of the mature Republic. The fundamental changes in the constitutional order have occurred by means other than the amendment process. They have occurred without amendments, despite the rejection of amendments, or in ways that made amendments only incidentally important.
Formal amendments do help to settle matters that have to be settled one way or another. In addition, formal amendments serve the function of mopping up pockets of resistance to a national consensus, making what otherwise would be merely a dominant rule into the universal rule. But except for these two limited functions -which the system might have found other ways to accomplish even in the absence of a formal amendment process -our constitutional order would look little different if a formal amendment process did not exist.
This does not mean, however, that the constitution -the small-"c" constitution, properly understood -does not reflect the will of the people. It just means that the constitution, in practice, includes not just the text of the document, but also the settled understandings that have developed alongside the text. The people rule not through discrete, climactic, political acts like formal constitutional amendments, but in a different way -often simply through the way they run their nonpolitical lives, sometimes combined with sustained political activity spread over a generation or more. The ERA was rejected in the formal amendment process but was ratified in effect by women entering the workforce, running for political office, and seeking jobs once closed to them, as well as by the political and legal campaigns that paralleled those developments. The Fifteenth Amendment, formally adopted a century earlier, finally became a real part of the Constitution in the mid-i96os, as a result of more than a generation's worth of both political activity and economic and demographic change that supported that activity.
These are forms of popular rule that are less romantic than the idea of the People speaking with one voice to amend the Constitution. And these forms of popular rule may be less congenial to lawyers because they do not provide a canonical text to be scrutinized and interpreted. But they represent a deep and true form of popular rule in a mature republic.
